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Novembér 12, 2010

BY HAND

Camilla Jackson Jones

Office of the General Counsel
Federal Election Commission
999 IF Street, N.W.
Washington, D.C. 20463

Re:  MURs 6078/6090/6108/6139/6142/6214

Dear Ms. Jones:

~ We are writing this letter.on behalf of Obama for America (the “Commitiee”) and Martin
Nesbitt, as treasurer, (collectively referred to as the “Respondents™) in response to the
Commission's reason to believe findings in the above-referenced matters.

Although the Commission dismissed allegations (hat the Committee accepted prohibited
contributions from foreign national and from fictitious namcs, thc Commission's Factual
and-Legal Analysis states that the Committee "failed to take timely corrective action with
regard 10 excessive contributions.” See Factual and Legal Analysis at 2.

Yet, as stated in the Committee's initial responses to these matters, Responden.tshave
acted in compliance with thc Commission’s requirements at all times.! The Committee
carefully developed and implemented comprehensive vetting and compliance procedures

! The Factual and Legal Analysis a1 7, footnote 2, states that the Commitiec's response 1o carlicr MURS “was not
amended to address {at lcasi 38] supplémenial complaints filed after [December 29, 2008]." On January 9, 2009, a
lawyer at Perkins Goic sppke m Kim Callins in the Gonamf Counscl’s Office about the suppinnvental complaims.
Ms. Callins 101d Perkins Caie that the Committee nezded only to respond ta thr ficst complaint received (deted
12/11/08) and did not necd to respond to the.specific allegations in the subsequent complaints received (at that time
dated 12/15/08, 12/22/08 and 1/6/09). Accordingly, the Committee did not submit amendments to its response to
the original complaint.
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to ensure that it did not knowingly solicit, accept, or receive prohibited contributions.
Pursuant to this system, and cansistent with the Commission’s regulations, campaign
staff and outside vendors were responsible for examining all contributions to the
Committee once they were received — whether online, through direct mail, in person, or
otierwise — for “evidence uf illegality #nd for ascertaining whether contributions
received, when aggregmed with other contributions frem the same cantribator, -
excezd]ed]’ federal comrivution limits. 11 C.F.R. § 103.3[b). Any castribrations made
to tiee Cammemittlie Lhat ween: fornd pe br aiveasive wisre eaftinduriy xesiepignuiad, or

- resttibutod. Neither the Cemplnints nerr the Commission's Factual and Legal Amalysis

prases! any evidacee @ stggost that Respoudients have ever knawingly selicited,
accepted, ar seceived excersive contributions.

The Fecrual end Legal Analysis at 9 states that in its respomse to the various eomplainss,

 the Cammittes "tufls to explain how, despite [its eompliance] system, many excessive

contributions were apparently left unresolved." The Committee is submitting with this
written response Uiree slectronie carts which address exch comtefution identified by the
Feowal snd Legsf Anslysis (in Chan A at 8) es exeessive. The chetis ame desoribed in

. grouter detall Btlow bat, in sunuwary here, the chaxts are:

_ l) - A Muter Chart listing sach of the contributions identified W the
Commission as possible excessive donatiens with an explanation of the
status of each.

2) A Primary-After-Brinzury Clr=rt listing tlre contributions identificd by
the Comimasien as dempnaied for the primery slection, but repested after
the peihnary pesiod. With very few exceptions, these contributions were, in
fact, received before the end of the primary period and correctly designated
for the primay electien..

3) - An Bcessives Chart iisting those contributions faund by the Committea to
be excessive, together with en explanation of why the contributions wace
not caught by the Committee's compliance process.

. As you will see from the documentation, out of more than $745 million in contributions
. received by the Cormittes duting the 2808 pireuldential =upaign, the toml amonnt of

excessive contribuitons thet have nol yst batn refuniistl ot ixhoewine cured in
$337,658.54 - just 043 parcent ef all contributions. Gives the unpeeendented volume of
contributions the Committee raised during the campaign, the excessive contributions that
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were tiot refunded or otherwise cured in a timely fashion are "de minimis both in terms of

‘dollar amount and as a percentage of QFA's averall receipts.” Factual and Legal Analysis

a2,

Awvordingly, the Commission should use the same methodology it used when dismissing

allegations that Respondents violated 2 U.S.C. §§ 441¢ and 441f, and dismiss any
allegmtions thet Responsionts xany naye vintadni 2 U.S.C. § 44 (a(f).

FACTUAL AND LEGAL ANALYSIS

-.A,  Comprehensive Compliance Procedures

The Commitiee*s comprehensive compliance procedures included an extensive back-end
process to ensure it caught and redesignated, reateributed, or refunded any excessive or
otherwise unlawful contributions. At regular intervals, its data management vendor,

.. Synetech, comiucted autemnated searches of its dunor database — includimg afl
- comriButions, whether rfised online or not — to iBentify any exuessive domitions.

Caibutiuns frem repeat dsnors wens examined 1 esisare tmt the total amouht secaived
from a shygle duerar did net uxceoed the emitribation: limits. When conteibukéinns wene
entazed intd the Comntittne’s Synutash database that sequized a redesignation or
reaitribution, a notation would ke made in the dovor’s recerd; appropsiate lettors

_regarding redesignations ar resttributions were mailed oo a weekly basis.

At the end of each month, Synetech would generate a list of any possible excessive
contributions and send a spreadsheet of those contributions to the Committee. Afier
confitning that the contributions were, in fact, excessive and that they had not previously
been refunded, redesignated, or reattributed, the Committee would process refund checks
for each excassive cantrisiticn and thea sent an upliated spresdshoet bk tw Sywetech
with the date of refund Idr ench contribation:

- Whan tha Comamittee tacriveé Requesss for Addition:s? Informatian (RFAR) from the

Commission indiceting excessive contrilnitions, Cammittee staff members would review
and rescarch the list of contributors and verify the status of each contribution. The
Committee routinely amended its reports to include memo texts detailing refunds that
were processed during the same or the following period, any missing reattributions or

. redesignations, and chargebucks tmt would clear any excessive coiltributiors,

GI9200R) IAEGALINSA1138.)



. ’13044323955

Camilla Jackson Jones
Nowerabrer 12, 2010

Page d

In addition to searching specifically for excessive contributions, the Committee required
Syoetech to perform autamated senrches on a daily basis to locate any duplicate donor
entries. The initial automated search would merge donor entries on the basis of matching
name and email/phone/unique part of address. Synetech would also search the database
memually and match duplienté denor entries on the Basis of name, parts of name, and
address or parts of address, city, sttm, oip code, or phona: Tie manual proesss was
perfommwd at Jenst waekly omd ismve frusmently where possible, Onos the dupluats
roesrds wers maged, the Commee wouid refiued, nedeignave, or renthuitette eny
excoasive amtribufisns.

B. Rssalutiaz of Excessive Contributions

“The Committee's compliance proeedum were extraordinarily successful. During the |
~ 2008 election cycle, it raised over $745 million from aver 3.9 million contributors.

Despite the unprecedented volume of contributions, just .045 percent of that total -
$337,658.54 from 298 dormxs ~ is comprised of excestive gontributions thmt have not yt
been refiouied o isitorwise cuned. As detailed belor, this amouai is also Hr ivss titan the
$1.89 » $3.§ million mamme cistd i tha Comimission's Fastual and Legal Andlysis. Sec
Fattal and Legal Aanlysis at 7-8,

The Committee reviewed each of the more than 13,000 lines of data idemiﬁed by the
Commission as representing possible excessive contributions. It compiled a master

. spreadsheet of this data, including information such as each donor’s address, name of

employer, and accupation; the date and amount of each contribution; whether each
contribution was designated for the pnmary or general election; and the current status of
cach eontnbatidn. See Massr Chart.l As indicated on the Master Chart, the vaat
majarity uf theem eonttibutinns anere tither sut cecrexisn or have sirestly bean

o redmimu_ﬂ. seatixibutnd, or eefbeded.

3 (i e chart, oaae thes Rere e mulitple mtrios of ide same contributions. This Master Chart is a merged version
" of the various charts the Office of General Counsel provided to us in electronic form. When the FEC's charts were
. all merged, each time a contribution was referenced - the original donation and then any subs

reported
activity such as a redesignation or refund ~ the chast pulled in all of the previous transactions again. So when the
chart shows a redesignation, it also shows the original contribution that had previously been listed in the chart. To
re-sort all of these duplicate transactions would have taken longer than the time we had 1o prepare this response. As

. aresult, it is impaortant in looking at the Master Chast, that yon reference the date and amaunt of the contribution as

well as the report it is shown on to ensure Uit a contribution is not counted more than ance.
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Included in the possible excessive contributions identified by the Commission in its

_Factual and L.egpl Analysis (in Chart A at 8) ware contritaitions that were designatad for

the 2008 primary election but reportedly received after the date of President Obama's

nomination. However, as suggested in footnote 3 of the Factual and Legal Analysis, the

overwhelming majority of these "Frimury-after-Primary cont:ibutlons" were actually
reocived Uy the joim fundraisihg covemittee bofore Phesident Cliama aseepticd his party's
nowtimmties, "bat the reported 'contribution dnte’ wns lhe tste the fomds were hansfoesod”
fram e juiit fomdmining armumitiee ta dbe Cmmmuittee. > As dniuiieti in the Prismary-
afier-Primery Chat, although $3,972 of the "pEmory-after-puleary” identifind hy the
Cemmission were designatnd to the priinary in eeror, $1,933,255.50 of the primny-mfier-
primary contributions weee received by the Ohama Victory Fund on or before President
Obama's nomination on August 28, 2008. These contributions were properly designated
for the primary election and should not have been iricluded by lhe Commission when

. calculating the total amount of possible excessive contributions.*

_ - The thini sprudalwu duached, Exceesives Char, lists the umcﬁnng excessive
~ cowdritrations thet heve nat yet been sefunded or Alwewise cured, tugtiver with an

explanation of why they were not previously corrected. Most of these excessive
conteibutians semm dise to duplicswn datalnse: wmtries tadt ware niet identiiisd by the
Camniteee’s initisi autemnted wr mamual seapehas. For emessiple, i an individus used o

resideatial address when making her first contsibution, but » business address when
- making her second contribution, the database may not have recognized that the

contributions were made by the same individual and therefore would nat have identified

. the second contribution as being excessive. MuRiple contributions fran the same.

indivillual also mray not have been recognized us béing excessive if the individual's mame
was spelied diffeiently in one er move of the correzponding databage entries.

Naonetheites, it sheidd be soiet! thm the swerwictlming mejority of dwplicoe dowee aries
wore dumdard by the Cannetitiee's initii miimesled amd mamml starchos, sud any
exneaxive canisikitions ntaniting fsow the doplicate eniritin were apyaapriately wficaded,
redsaignated, or reatirihmiad.

The excossive eontritations listad in the Exceasives Chart spreadsheet tetal $337,658.54.
These contributicns represent less than 1/20th of pne pereent of the total contributions

? WMo Cmmizt fiothar nans thas it m;nely reported contributions from the joint fundraising committee as of the

_ date that the contributions were transferred 1o the Commiittee, and had not previously been informed by the

Commission that it was reporting these contributions incarrectly.

4 Even if shese cnsurfinitims had bays druignamd 0 tst gemral clamitm, it qpperms thit S wmjotity of thoe sill
would nat have bym exseesive.
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received by the Committee during the 2008 election cycle. And they are the only
remaining contritndions thal have not yet been refunded ar otherwise cured. Each of
these enntributions will be refunded by the Committee, and the Committee will make any
necessary amendments to its reports.

C.  Dismisaal Required When Bsupe and Amount of Poteatial Violation is
Minimal

In dismissing alegations that the Committee had accepted prohibited contributions from

foreign nationals and from fictitious names, the Commission stated in its Factual and

'Legal Analysis that the allegatiiins 'appenr to involve sums that are de misimig both in

terms of dollar amount and as a pereentage of OFA's overall receipts.” See Factual and
Legal Analysis at 2. With respect to allegations related to contributians from foreign
nationals, the Commission reviewed only a sample of contributions received by the
Committee during the 2008 election cycle and concluded thmt the allegations shoulll be

dismiswed luvause "the potestial Settion 441e vivlalions are fimited in scape and

amoent.” See Factiml sull Lyml Anadysis at 138. Simiin:ly, the Commission stated that it
had diinissil sllegations against Hilhry Clixéan for Procidergt in MUR S850 nehuee tee
"amowit in potential grohihitad asutribntiesss was minimal ... comparwd o toted
centributions mesived.” See id, '

With respect to allegations related te contributions from fictitious names, the
Commission also reviewed only a sample of the Committee’s ¢ontributions from the 2008
election cycle and detenmined that the allegations should be dismissed both because of
the limited "scope and amount of the contributions the Committee received from
allegedly uzitnown persons” and bevause "the miajority (approximately 75%) of Ure
prolitbited congiisutiomss reveived fam the fietitious individuals eited in tite complaint

" and identified theough she Commissiont mwiew hoee been rofumdeid.” Site Farsual mad

Legnl Analysis ot 23. Of the aliwss £74 millien in sasgeibutinos that the Comenissiom
reviewed, $60,472 — approaiimately .08 percent — ware from contrihutors with potentially
fictitiasis names and $15,676 of those centributions — approximately .02 pascent ~ had not

~ yet been refunded.

After cosmpleting a comprehensive review of not just a sample, but all of the Commitree's
conftributions, the Commisisisn foend that a simBarly minute perecntage of contributions

.may have been envesslve, but had mut yat been refurnswd. But izt calculuting the totel

nusnber of possihis excessive contributions, it included close to $2 million in

G3920:{TU LATTAL 19563515.1
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contributions that admittedly were not ¢xcessive, but were suspected by the Commission
as having been designated to the primary elcction in error. Even so, at most the amount
of possible "excessive" contributions identified by the Commission was less than .5
percent of the total amount of contributions.received by the Committec during the 2008
elcction cycle. Yet rather than following its own precedent, or applying the same

cantributions in the sams matter, the Commission acknowludged that the nmount of

recaived, but refused (o dismiss the excessive comribution vialations becavse nfthe -

Afer completing its own thorough review of the contributions identified by the
Commission as being excessive, the Committee has determined that the unresolved

. excessive contributions actually amount to just ,_Q_j_p_gm of total contributions
‘received — far less than the .5 percent referred to in the Factual and Legal Analysis. With

the rumaining exvussive contributions votalmg less tinn 1/20 of one pereent, the

'Cnmmissioh ituncfore must apsly to the remaining allegations tho same methorivlogy

thit it applied whan dismissing the atiegntions nsiated (o contribuiibns from fonign
nationats und figtitious names. Becausa the nerwaining excessive contributions "invelve
sums that are de niinémis both in terms of dntlar amoant and as a percanlage of CFA's
overall receipts,” the Commission should dismiss the allegations related to excessive
contributions immediately and take no further action.’

Rebecoa H. Gordon .

. Kate Sawyer Keane

5 As pant oflhls Matter Under Revicw, the Commission authorized an audit of the Commitiee under 2 USC § 437,

_The Commitiee received a notice from the Audit Division this week rogarding the start ol the field work in this
"audit. The Committee is secking a delay in the stant of any work on the uudit until afier the Commission has acted

on this response. Our argument support dismissal of the MUR, which would make the audit unnccessary. It is
pointless to put the Committee through the work and expense of an audit when the MUR may be dismissed.
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